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SUMMARY OF ARGUMENT

Point

I.

Summary

judgment is not appropriate where

there are any averments which create an issue of fact.

Point II.

Conflicting evidence from the

same

source

can only be resolved at trial.

Point

III.

Litigation based on claims of ownership of

water rights by others must be resolved by
order

for

Appellee

to

deliver

rights

quiet

title

warranted

in

in the

-agreement of sale.

Point IV.
problems

as

Appellant's use of the water
a

reason

to

discontinue

untimely.

-1-

rights

payments

was

title
not

ARGUMENT

Point I.

SUMMARY JUDGMENT WAS NOT APPROPRIATE

Appellee argues that the affidavit of Burton K. Nichols
(Addendum, Exhibit

1)

is

infirm

because

it violates the

parol evidence rule and because Nichols was not going to
a witness at trial.
judgment

the

For purposes of the motion for summary

affidavit

is

striken by the court even
it's

brief, Appellee

fully

competent.

though, as

Tt was not

Appellee

recites

repeatedly moved to strike it.

was no determination by the trial court that parol
was

inadmissible

J. Smith

the

court

response

which
of

evidence

contract.

The

affidavit

of

rights.

^he

evidence

before

even more profoundly raises issues is the

Dee

interrogatories
Exhibit 3 ) .

There

(Addendum, Exhibit 2) also raises questions

of fact regarding the water
the

in

since the court made no finding as to the

clarity or ambiguity of
David

be

Hansen, Utah

in

the

Tronier

State

Engineer, to

litigation.

The trial court took judicial notice

(Addendum,
of

that

litigation in the present action(Record at 26^1).

Point

II.

CONFLICTING

EVIDENCE

FROM

THE

STATE

ENGINEER CAN ONLY BE RESOLVED AT TRIAL.

Appellee obtained the affidavit of Gerald W. Stoker, an

-2-

area engineer for the Division of Water Rights ( Appelleefs
Brief-Addendum, Exhibit 37.)
Appellee's
motion

It was used

to

support

motion for reconsideration of the denial of it's

for summary judgment.

conclusions which relied on
Pretrial

Order

of

Adjudication Suit.

Stover's affidavit contained
information

August

contained

27, 1970

in

in

the

the

General

If Stoker had consulted with the

State

Engineer, Dee Hansen, or had the opportunity to refer to his
answers

to

interrgatories dated December 71, 198^(referred

to above), he would have been unable to reach the
conclusions

in

his affidavit to the effect that there were

only very limited disputes.
produced

erroneous

Hansen's

sworn

testimony

by appellant in response to Appellee's request for

production of documents which Appellant intended to
trial

"Generally, the

Hansen's sworn answers

ownership

at

the

courts";

and, that

Plaintiffs(Troniers) and Parowan

state

of rights in the Salt Pile

Spring is a matter of dispute...will have to be
in

use

and could have been revealed to Stoker for his review

before he made his affidavit.
that

was

"several

adjudicated

parties, including

Reservoir

and

Irrigation

Company claim rights in the Salt Pile Springs"

Point

III.

Appellee

litigation which involves
That

conclusion

reads the record.

can

only

argues that none of the pending
the
be

water

rights

is

material.

asserted if one selectively

Appellee, for instance, argues that

all

that

remains unresolved in the Tronier suit is the question

of attorneys fees.

How that assertion can

be

made

is

a

mystery in the face of the clear language of the court order
<)

(Addendum, Exhibit

which

recites

that

the

case

is

consolidated with the condemnation suit (for the same water)
"for purposes of quieting
claimed

water

title

rights."

to

And

Troniers1

Defendant's

the

answers of the State

Engineer to interrogatories in the Tronier suit as
to

above

maice

it

clear

that

Diligence claim 110* has been

while

Stoker

substantially

referred

things that

validated, the

State Engineer finds it to be hotly contested.

Point

IV.

APPELLANT DID NOT RELY ON THE WATER RIGHTS

TITLE PROBLEMS AS AN AFTER THOUGHT.

Appellee's
trying

to

brief

"bac^

litigation so as
scheduled

continually

date"
to

its

excuse

accuses

reliance

of

the

payment

scheduled

in

the

remaining

It may be that formal

written notice to Appellee's counsel was some
after

June

three

months

of '98* (Addendum,

Exhibit 5 ) ; however, plaintiff Security Title, escrow
for

the

and

THIRD

parties, in
PARTY

"affirmatively

agent

its ANSWER TO DEFENDANTS COUNTERCLAIM

CLAIM

asserts

of

on the water rights

nonpayment

payments on the contract.

Appellant

(Record
that

it

at

75), paragraph

had

actual notice of the

water rights problem prior to the date that such notice

_4_

16.

was

formally

given

Corporation, a

by
Utah

Defendant, Erian
corporation, as

High

Development

justification

for

nonpayment."
Appellant
price.
effect

paid

$225,000

The affidavits of Smith

of
and

the

$350,COO purchase

Nichols

are

to

the

the payments made exceec1 the value of the land

that

without water rights-

Appellee has made no effort to quiet

title to the water rights it claims to own and contracted to
sell to appellant.

T\e

argument in its brief suggests that

appellant should bear the ris v if the
rights

is

no

good;

that

the

consequence.

_<=;_

title

to

the

water

warranty of title is of no

CONCLUSION
There

are

unresolved

material

issues of fact which

entitle appellant to present ifcs evidence in support of

its

request for recission of the contract.
Respectfully submitted this 26th day of June, 1991.
THE PAFK FIRM

for defendant
ILr-i-€m High
Development Corporation
CERTIFICATE OF MAILING
I hereby certify that four true and correct copies of
the foregoing BRIEF OF APPELLANT were mailed to
the
following, postage prepaid, this AT day of June, 1991.
TFRRY L. WADE
PATRICIA GUBLER
SNOW,NUFFER,ENGSTROM ^ DRAKE
90 East 200 North
P.O. Box ^00
St. George, Utah 8^771-0^00
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MICHAEL W. PARK (2516)
ATTORNEY AT LAW
110 North Main, Suite H
P.O. Bex 765
Cadar City, rJT S4720

IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR
IRON COUNTY, STATE OF UTAH
SECURITY TITLE COMPANY OF
SOUTHERN UTAH, a Utah
Corporation, Trustee,

;

AFFIDAVIT OF
BURTON K. NICHOLS

)
)

Plaintiff,
vs.
R.D., a Utah Partnership;
STEVE SEVY, Trustee, and
BRIAN HIGH DEVELOPMENT
CORPORATION, a Utah
Corporation,

]
)
;
]
]
]
]

Civil No.

85-255

Defendant.
STATE OF UTAH

)
ss.
COUNTY OF IRON )
BURTON K. NICHOLS, after being first duly sworn deposes and
says:
1.

Affiant is President of Brian Head Enterprises, Inc., a

Utah corporation and was such during all times material to the
sale of the real estate by Defendant R.D. to Steve Sevy, Trustee.
2.

Prior to said sale, Brian Head Enterprises, Inc., had

negotiated an option with R.D., to purchase the subject property
for the option price of $360,00.00 to be closed on March 1, 1980.
3.

Prior to March 1, 1980 an escrow was established with

Plainriff, Security Title, and on March 1, 19S0 the ccrion was
T7YUTTJTT

1

exercised pursuant to its terms; to wit, $72,000.00 was paid as a
down payment and an "Agreement" was signed by the parties,
33

Seller

5 e v*r

and. Steve

Enterprises, Inc., Buyer.

T r u s "C 3 e

3s

ac 3nt

f cr

R.D..

2ri2r. H 3 3 i

The agreement was prepared by Security

Title.
4.

I personally negotiated the option with Robert Braytcn,

one of the

partners

of

R.D.

Part of the

sale

was the water

rights which were represented to me to be from Salt Pile Spring
and in the amount of 136 acre feet.
5.

Brian Head Enterprises, Inc., has bought and sold water

rights in the Brian Head area on a number of occasions.

At the

time of the option it was my opinion that, based on my knowladge
of the value of water rights at Brian Head, that 136 acre feet
was worth a minimum of 3150,000.00 and, also, than -ownership of
the water rights from Salt Pile Spring would put the owner in the
position of negotiating

a beneficial agreement with the Town of

Brian Head for development of the property.

It was my opinion,

based

Brian

upon

my

development

experience

at

Head,

that

ownership of the said water rights was essential to be able to
reach a feasible agreement with Brian Head for annexation of the
property and its development.
6.

While the option was in force, and before March 1, 1980,

I sought, as agent of Brian Head Enterprises, Inc., investors to
finance the purchase of the said real estate and water rights.
Eventually
Inc.,

the

formed

various

a new

investors

corporation,

and

Brian

Brian High

Head

Enterprises,

Development Corp.,

exchanging their proportionate equities in the real esrate and
water rights for stock
7.

in Brian High.

Aftar the formation of Erian Lii/^^

St~v° C.ST,«'

rn

— • »<-?---^

and agent for Brian Head Enterprises, was instructed to deed his
interest to Brian High.

Security Title also deeded directly to

Brian High, thirty three C33) acres, a portion of which was due
the buyer pursuant to the purchase agreement, no water rights
were included with the real estate conveyed.
.8* .It is my opinion/ based upon my knowledge of land values
at Brian Head, which knowledge is derived from personal ownership
and the ownership by Brian Head Enterprises, Inc., of most of the
private land at Brian Head, that without water rights the 120
acres purchased from R.D. was at the time of purchase and now, is
worth no more than $1,200.00 per acre or $144,000.00.
9.

Affiant

is informed

by others that there is still*

pending a suit over the said water rights claimed to be owned by
Troniers, owners of the property where on lies Salt Pile Spring,
and, that therefore, R.D., cannot convey water rights pursuant
to the agreement.
DATED this /*/£"

day of July, 1988.

BURTON K. NICHOLS
1988.

SUBSCRIBED and SWORN to before me/'this /<*/&"

day of July,

NOTARY PUBLIC
Residing at Cedar City, Utah
My Commission Expires:

MICHAEL W. PARK (2516)
ATTORNEY AT LAW
2 West St. George Blvd.
St. George, Utah 8^770
Telephone: (801) 673-8689
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR
IRON COUNTY, STATE OF UTAH
SECURITY TITLE COMPANY OF
SOUTHERN UTAH, a Utah
Corporation, Trustee,

]
)

])

A F F I D A V I T OF
D A V I D J. SMITH

]

Plaintiff,
vs.

I

R.D., A Utah Partnership;
STEVE SEVY, Trustee, and
BRIAN HIGH DEVELOPMENT
CORPORATION, a Utah
Corporation,

Civil N o .

85-255

]
]
]

Defendant.
STATE OF W I S C O N S I N

)

COUNTY OF D A N E

)

ss.

D A V I D J. S M I T H , after b e i n g first duly sworn
and

deposes

says:

1.

Affiant was at all times during the corporate

existence of Defendant Brian High Development Corporation an
officer and director.
2. During the early part of 1980 Affiant had occasion
to discuss with Burton K. Nichols an option held by Brian
Head

Enterprises, Inc. on the R.D. Partnership property.

Affiant obtained a copy of the option and learned that it

EXHIBIT 2

related to 120 acres of vacant property and water rights.
3. Based upon a review of the option and discussions
with Mr. Nichols Affiant decided to invest in

the purchase

of the optioned property.
4. Brian Head Enterprises, Inc. exercised the option
and the property was purchased by contract which named Steve
Sevy as trustee for the buyer.
5. After Brian Head Enterprises, Inc.

had purchased the

property Affiant inspected it and investigated the value of
water rights in the Brian Head area.

Affiant determined

that the water rights represented to be a part of the
purchase from R. D. Partnership had a value of between
$140,000 and $180,000 and that in seeding annexation by the
Town of Brian Head may have an effective value in excess of
the amount for which the rights could be separately sold.
6. Based upon a knowledge and experience of land values
at Brian Head, Utah at the time of the sale, which knowledge
is derived from ownership at Brian Head as well as training
in law and appraisal and includes qualification in a law
suit in Iron County

to testify as to values in Erain Head,

it is affiant's opinion that the 120 acres without water
rights is presently worth no more than $500 per acre or
$60,000.
7. Affiant personally demanded that R.D. Partnership
prove its ability to deliver good title to the water rights
which, as far as affiant is informed, it has never done.

DATED this <£?^day of May, 1990.

DAVID 7y SMITH
SUBSCRIBED and SWORN to before me thisgTyr day of May,
1990.
_A

ILi

„

^

NOTARY PUBLIC/
Residing at Madison, Wis
My Commission Expires:

7W<?.

David L. Wilkinson
UTAH ATTORNEY GENERAL
Dallin W. Jensen
Solicitor General
Michael M. Quealy
Assistant Attorney General
ATTORNEYS FOR DEFENDANT UTAH STATE ENGINEER
1636 West North Temple, Suite 300
Salt Lake City, UT 84116
Telephone: (801) 533-4446

/<?.

?S/

u-Lt(-

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
IN AND FOR IRON COUNTY, STATE OF UTAH

GILBERT R. TRONIER and
MADELEIN TRONIER,
Plaintiffs,
v.

DEFENDANT STATE ENGINEER'S
ANSWERS TO PLAINTIFF'S
INTERROGATORIES

DEE C. HANSEN as State Engineer of the State of Utah;
and PAROWAN RESERVOIR & IRRIGATION COMPANY, a Utah corporation,

Civil No. 9778

Defendants Defendant, Dee C. Hansen, Utah State Engineer, hereby answers
Plaintiff's Interrogatories as follows:
INTERROGATORY NO. 1: Concerning Change Applications Nos. A-12265
(75-1514), and A-12266 (75-1515), please state whether or not
your office was aware, at the time of the hearing on these Chanqe
Applications, that L. Derral Christensen had filed a Statement of
Water Users Claim to Diligence Rights, State of Utah, filed July
3rd, 1963.
ANSWER TO INTERROGATORY NO. 1:

Yes.

INTERROGATORY NO. 2: If your answer to the preceding Interrogatory is in the affirmative, please state whether or not L. Derral
Christensen was provided notice of the Change Application, and if
so, on what date and by what method.
ANSWER TO INTERROGATORY NO. 2:

Pursuant to Section 73-3-6,

Utah Code Annotated, notice of the said change applications was
EXHIBIT 3

published in the Cedar City Spectrum newspaper once a week for
three successive weeks on May 27, June 3 and June 10, 1982.
INTERROGATORY NO. 3: Please state whether or not your office has
ever officially recognized the validity of Water Users Claim No.
1104 known as the L. Derral Christensen Diligence Claim filed
July 3rd, 1963, and if so, describe the recognition given that
water right.
ANSWER TO INTERROGATORY NO. 3:

The water right claimed by L.

Derral Christensen as represented by Diligence Claim No. 1104 was
set forth by the State Engineer in the Proposed Determination of
water rights in the pending Statutory Adjudication, Civil No.
4415, Iron County.

That claim has been challenged by other water

users, and this matter must now be adjudicated by the District
Court.

However, the State Engineer has taken no other action

regarding said claim, and it is not completely accurate to say
that the State Engineer has "officially recognized the validity"
of Diligence Claim No. 1104.
INTERROGATORY NO. 4: Is it the position of the State Engineer's
Office that the owner of Salt Pile Spring, known as Spring No. 1
in the Diligence Claim (Water Users Claim No. 1104) is Parowan
Reservoir and Irrigation Company. If so, please state:
A. How Parowan Reservoir and Irrigation Company became
the owner of said water right.
B. Whether or not Water Users Claim No. 1104 has ever
been litigated.
C. Whether or not said water right has been recognized
as a viable issue in the general adjudication of water rights
for Parowan Valley.
D. In the Memorandum Decision for the Change Application numbers above-described dated August 30th, 1982, it
states that none of the protestants appear on the records as
owners of established water rights. In that connection,
please state the position of the State Engineer as to who
owns Water Users Claim No. 1104.

ANSWER TO INTERROGATORY NO. 4:

Generally, the ownership of

rights in the Salt Pile Spring is a matter of dispute.
swer to Interrogatory No. 3.

See an-

All that can be said is that the

ownership of rights in that source is in dispute and will have to
be adjudicated in the courts.The State Engineer is aware that
several parties, including Plaintiffs and Parowan Reservoir and
Irrigation Company claim rights in the Salt Pile Springs.
A. To the best of this office's knowledge, the Parowan
Reservoir and Irrigation Company owns decreed water rights in
Parowan Creek. Salt Pile Spring is tributary to Parowan
Creek and is claimed by Parowan Reservoir and Irrigation Company as a source of supply.
B. To the best of this office's knowledge, the validity
and/or ownership of Diligence Claim No. 1104 has not been
litigated.
C. The validity of Diligence Claim No. 1104 is a contested issue in the pending general adjudication of water
rights in the Parowan area.
D. According to the documents on file with the State
Engineer office (which may or may not reflect true or current
ownership), Diligence Claim No. 1104 is owned by Security
Title Company.
INTERROGATORY NO. 5: Please describe with particularity how the
chain of title as to how Water Users Claim No. 1104 became part
of Water Users Claim No. 75-1514 or Water Users Claim No. 751515.
ANSWER TO INTERROGATORY NO. 5:

According to our records,

Diligence Claim No. 1104 is not part of Water Users Claims Nos.
75-1514 or 75-1515.
INTERROGATORY NO. 6: Based on the foregoing Interrogatories and
research conducted in the preparation of the same, does the State
Engineer's Office now recognize that L. Derral Christensen, or
his successors in interest, may have a claim to water rights evidenced by Water Users Claim No. 1104. If not, why not.
ANSWER TO INTERROGATORY NO. 6:
Nos. 3 and 4.

See answers to Interrogatory

However, even if it is assumed that the right

claimed under Diligence Claim No. 1104 is valid, there is nothing

we know of to indicate that title to that right is presently
vested in Plaintiffs.

(See also, answer to Interrogatory No. 3

above).
DATED this 21st day of December, 1984.

STATE OF UTAH

DEE c. HANSEN; £.E.
Utah State Engineer
)

) ss.
COUNTY OF SALT LAKE)
DEE C. HANSEN, being first duly sworn upon oath, deposes and
says that he is the above-named Defendant Utah State Engineer;
that he knows and understands the contents of the foregoing ANSWERS TO INTERROGATORIES; and that the same are true to the best
of his knowledge, information and belief.

DEE C. HANSEN, P.E.
Utah State Engineer
Subscribed and sworn to before me this 17th day of December,
1984.

Trat/ vn. UfaM
t/
Notary Public
Residing at:

BISHOP & RONNOW, P.C.
Willard R. Bishop
D. Williams Ronnow
Attorneys for Plaintiff
P.O. Box 279
Cedar City, UT 84720
Telephone: (801) 586-9483
IN THE FIFTH JUDICIAL DISTRICT COURT OF IRON COUNTY,
STATE OF UTAH
TOWN OF BRIAN HEAD, a municipal
corporation of the State of
Utah,
Plaintiff,

ORDER

vs,
GILBERT R. TRONIER and
MADELINE TRONIER, husband
and wife, and JOHN DOES
I through X,

Civil No. 10206

Defendants.
This matter having come on regularly for hearing on September
4, 1984, in the Iron County Courthouse, Parowan, Utah, pursuant
to Plaintiff's Notion for Summary Judgment, Defendants' Objection
to -Summary Judgment, Defendants' Motion for Preliminary Injunction, and
Plaintiff
Willard

Plaintiff's
was

R.

Objection

not present, but

Bishop.

Defendants

to

Preliminary

was
were

represented

briefs

presented,

and

Oral argument-was

the Court

advised in the premises, and good cause showing:

EXHIBIT A

by counsel,

not present, but were

represented by counsel, Hans Q. Chamberlain.
heard, written

Injunction.

being fully

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:
1.

That pursuant

to O.C.A.

78-34-1 et. seq.

(1953, as

amended), Plaintiff has the right and power of eminent domain;
that the property sought to be condemned is for a use authorized
by law; that the condemnation is necessary to such use; and
therefore, judgment of condemnation is hereby entered on behalf
of

the Plaintiff

Brian

Head Town, condemning

the following

property:
All of Lot 3, Block F, Cedar Breaks Bomesite,
Unit B, in fee simple absolute*
2.

The value of the property condemned hereby is set at

$10,000.00.
3.

This judgment of condemnation is for the real property

only as described above, and does not include any water rights
whatsoever.
4.

The issue of severance damages, if any, shall be, and

hereby is, reserved for disposition at a later date.
5.

That

the

above-entitled

case, TOWN OP

BRIAN HEAD,

PLAINTIFF, VS. GILBERT R. TRONIER and MADELINE TRONIER, husband
and wife, and JOHN DOES I through X, DEFENDANTS, Civil No. 10206,
shall be, and hereby is, consolidated with the case entitled TOWN
OF BRIAN HEAD, PLAINTIFF, VS. PAROWAN RESERVOIR COMPANY, et al,
DEFENDANTS, Civil No. 10599, for purposes of quieting title to
Defendants Troniers1 claimed water rights.

6.

Plaintiff is admonished to name all parties showing an

interest of record in the water located in Salt Pile and Decker
Springs, Brian Head/ Iron County, Utah/ as parties to the case
entitled TOWN OF BRIAN HEAD/ PLAINTIFF, VS. PAROWAN RESERVOIR
COMPANY/ et al, DEJ
DEFENDANTS, Civil No. 10599.y
DATED this *l

*» day^of

l/UnLBNWMfV
BY TBE-JCODRT:

APPRO\

/AS TO FORM:

WILLARD R. BISHOP
Attorney for Plaintiff

\. CHAMBERLAIN
•rney for Defendants

, 191.4.

"David J. Smith
Lawyer
P.O. Box 428
23 East Center Street
Parowan, Utah 84761
(801)477-8201

September 4, 1984

Mr. Steven E. snow, Attorney
Snow & Nuffer
50 East 100 south. Suite 302
St. George, Utah 84770-0386
Dear Mr. snow:

Re: R# D. Partnership Real Estate
Agreement

Receipt of your letter of August 15# 1984 is acknowledged.
Both Mr. Burt Nichols and myself have had conversations with
Robert Brayton with respect to the contract under which the
Brian Head acreage is being purchased•
The contract was amended in April by mutual agreement since
we were in the process of obtaining financing for the purpose
of paying the balance of the contract. We had fully expected
to be able to pay the balance of the contract as represented
to Mr. Brayton.
However# one of the inpediraents to our
accomplishing the refinancing has been the ability to establish
that we have equitable title to water rights as was conveyed
in the contract from R. D. Partnership. At the time of the
contract it was represented that the amount of water conveyed
was 136 acre feet. In an attempt to verify that I have conferred with the water engineer in Cedar City and also in
Salt Lake City.
I was advised that the rights conveyed consisted of 94.08 acre feet pursuant to a diligence on file.
Several months I approached the Town of Brian Head to determine
if there might be an interest on the Town's part with respect
to acquisition or leasing of the water. I was aware that the
Town was going to develop the Salt pile spring which is one of
the springs that the diligence claim relates.
I was advised
by the Town Attorney that they were negotiating with the parowan Reservoir company for water rights eminating from the
•ame spring.
Several days ago I again talked to the Town Attorney, William
Ronnow about the present status of their negotiations. I
was advised that the Town had commenced condemnation proceedings on the water.
He further advised me that the Town has
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conferred with a water rights attorney that is advising the
town and have reached an opinion that the water rights that
R. D. partnership is conveying pursuant to the contract are
not valid.
I am enclosing a copy of the condemnation
action for your use.
since the rights which R. D. partnership is conveying to us are not referred to in the complaint
it would appear necessary for R# D. Partnership to enter an
appearance in the action in order to prove the validity of
the claim.
Since the present value of water at Brian Head has been
appraised at $1350.00 per acre foot, it is apparent that
the loss of these water rights would result in damage in
excess of the balance owing on the contract.
I would appreciate it if you would advise me of your intended course of action.
We of course have a vital interest
in securing the water rights# which are of critical importance in the development of the acreage.
I will be happy
to confer with you at any time and join in the effort to
successfully defend the claim.
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